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J   U  D   G  M   E   N   T. 

1. Being highly aggrieved by the judgment and order, dated 

09/03/2010, passed by Smt. Hema Devi Bhuyan, the then Assistant 

Sessions Judge, Sonitpur, in Sessions Case No. 132/2007, the Convict, 

Md. Gulzar Hussain (herein after referred to as the Appellant), has filed 

this appeal. By the impugned judgment learned trial court has convicted 

and sentenced the Appellant Md. Gulzar Hussain  to undergo rigorous 

imprisonment for five years and also to pay a fine of Rs. 1,000/-, in 

default, to suffer simple imprisonment for another one month,  u/s 307 

of the Indian Penal Code.   

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 

 
Criminal Appeal NO.         :-     5(S-1)/2010 

 
 

Present      :- Mridul Kumar Kalita, AJS 
Sessions Judge, Sonitpur 
Tezpur. 
 

Appellant :- 1. Md. Guljar Hussain 
Bhuyan  
Son of Abdul Majit Bhuyan, 
Village –Chataichapori, 
P.S.-Tezpur, 
Dist. Sonitpur, Assam.  
 

  -VS- 
 

Respondent  :-      State of Assam, represented 
by Public Prosecutor, 
Sonitpur, Tezpur.  
 

Counsel for the  Appellant : Smt. Dulumoni Sinha, 
Advocate. 
 

Counsel for the Respondent : Sri Hari Prasad Sedai, PP 
 

Date of hearing  : 16/07/2015, 01/08/2015 & 
26/08/2015 
 

Date of Judgment : 04/09/2015 
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2.  Before entering into the merit of the appeal, let me briefly state 

the facts relevant for consideration of this appeal.  

 (a) On 05/1/2007, one Md. Abdul Jalil lodged an FIR before 

the Officer in Charge of Tezpur Police Station, inter alia, alleging that on 

last 05/1/2007 his niece namely, Miss Hafija Khatoon went to Uriamguri 

village for roaming there on account of Id festival and while she was 

returning home therefrom at about 4.p.m., the accused Gulzar Hussain 

attacked her with a  khukri, near his house, and she raised hue and 

cries the neighboring people rushed to the spot and rescued Hafija 

Khatoon.   

(b) After receipt of the said FIR, the officer in charge of 

Tezpur Police Station initiated the investigation and ultimately, after 

completion of the investigation, Charge sheet was laid against the 

accused Md. Gulzar Hussain u/s 341/323/307 of IPC. In due course the 

case was committed to the Court of Session, Sonitpur. It was then 

transferred to the Court of Assistant Sessions Judge, Sonitpur for 

disposal. Charge u/s 307 of IPC was framed against accused Md. Gulzar 

Hussain, to which, he refused to plead guilty and claimed to be tried. 

(c)  During trial, 11(eleven) witnesses were examined for the 

prosecution side. Accused were examined u/s 313 Cr.P.C, and examined 

one witness, in defence. The defence plea is that the victim was injured 

in a scuffle between the accused and the uncle of the victim when the 

uncle of the victim attacked the accused. However the accused is also 

adduced evidence of one defence witness namely Md. Islam(D.W.-1). 

(d) Ultimately, by judgment and order, passed on 

09/03/2010, by Smt. Hema Devi Bhuyan, the then learned Assistant 

Sessions Judge, Sonitpur, in Sessions Case No. 132/2007,   convicted 

the Appellant Md. Gulzar Hussain u/s 307 of the Indian Penal Code and 

sentenced him to undergo rigorous imprisonment for five years and also 

to pay a fine of Rs. 1,000/-, in default, to suffer simple imprisonment for 

another one month.   
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This judgment and order of conviction is challenged in this 

instant Appeal u/s 374(3) (4) Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Judge has failed to consider the material 

and important contradictory statements of the witnesses regarding the 

occurrence, there are numbers of contradictory statement of the 

witnesses and they are not at all trustworthy and there is no 

independent and disinterested witnesses nor the prosecution had been 

tried to adduce any such witness.  

 (ii) That the PW 1, Jamaluddin, is a reported witness. In his 

examination-in-chief he stated that he heard that when Hafija (victim) 

was returning from Uriamguri, she was attacked by a boy with a khukri, 

he rushed to Uriamguri, where he found Hafija in the house of a village 

people and also the accused appellant was confined by the villagers in 

the said house. The police seized the khukri and prepared seizure list 

and he put his signature thereon.  In his cross-examination he stated 

that before his arrival in the place of occurrence, police came and 

started interrogation. Moreover, he stated that the occurrence took 

place at Uriamguri whereas in the FIR the alleged occurrence was taken 

place at village Chataichapori.  

   (iii) That, PW 2 has stated in his cross-examination that the 

father of Hafija, who was in Bongaigaon was also informed about the 

incident, he came home, but surprisingly police did not examine the 

parents of the so called victim.  

 (iv) That PW 4 Allauddin stated in his examination-in-chief that 

the occurrence took place in the month of October last year, when he 

heard that accused/appellant killed Hafija he rushed to Uriamguri and 

found Hafija in injured condition. Then Jalal informed the police about 

the incident over telephone, police came and took accused/appellant to 

the Police station and seized the khukri produced by the villagers. In his 
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cross-examination he stated that the occurrence took place in the village 

to where the victim and her aunt visited.  

 (v) That PW 5, Dr. B.P. Das, has opined that the injury of the 

victim is fresh and caused by blunt object, and nature of injury was 

simple, but he did not seen the final report from the Surgeon 

concerned. In his cross, he stated that such type of injury may be 

caused by blunt object. The doctor never said that the injuries were 

endangering to life.  

 (vi) That PW 6 never stated that at the time of the incident, PW 

7 was also present there.    

 (vii) That PW 9, the so-called victim girl, in cross-examination, 

has stated that except the accused/appellant, there was no any other 

person at the time of occurrence, which is quite contradictory to the 

FIR, because in the FIR, there was a name of one Abdul Majit. This 

witness stated that the occurrence took place at Chataichapori, whereas 

other witnesses stated that the occurrence took place at Uriamguri.   

  ( viii) That there are sufficient grounds to interfere with the 

finding of the trial court whereas inconsistent with the materials on 

record and the punishment is extremely harsh and too severe.   

(ix)  That the learned Trial Court’s order and Judgment based 

simply to surmise and erroneous hypothesis as such it occasioned failure 

of justice. Hence, the sentence of conviction is not sustainable in law.   

4. I have gone through the aforementioned grounds of appeal; the 

deposition of witnesses recorded in Sessions Case No. 132 of 2007, 

statements of accused, recorded therein, u/s 313 Cr.P.C and other 

materials on record including the Judgment, passed on  09-03-2010, by 

the trial Court, thoroughly. I have also heard Ld. counsel for the 

appellant Smt. Dulumoni Sinha and Ld. Public Prosecutor Sri Hari Prasad 

Sedai, at length. 



Page 5 of 11 

 

Criminal Appeal NO. 05(S-1)/2010 Page 5 

 

5. Amongst the grounds stated in the memo of appeal, the main 

submission of the learned Counsel for the appellant, during argument, 

was that most of the witnesses have deposed that the incident occurred 

at at Uriamguri, whereas, in the FIR it is stated that the incident 

occurred in Chataichapori. Learned Counsel argued that when the place 

of occurrence of offence is not could not be properly ascertained 

reasonable doubt creeps in as regards truthfulness of the alleged 

incident and the appellant is entitled to get benefit of doubt. When I 

look at the materials on record including the evidence of prosecution 

witnesses as well as statement of the accused (appellant) recorded 

under section 313 Cr.P.C it appears that though some of the witnesses 

have stated that the incident occurred when the victim went to 

Uriamguri, however, the victim herself, while deposing as P.W.-9, has 

stated that when she was coming back from the parental house of her 

aunt Joygun Nessa along with her the accused attacked her with a 

Khukuri at the road of Chataichapori. Moreover, during his examination, 

under section 313 Cr.P.C, the accused has himself stated that Hafija’s 

uncle tried to assault him with a Khukri and Hafija sustained injuries 

when she tried to intervene in the scuffle and Khukri hit her. Thus, the 

fact that Hafija sustained injuries because of hit of Khukri is admitted 

even by the accused himself, therefore merely because some of the 

witnesses, who were not present at the crime scene when the alleged 

incident happened (viz.PW-1,PW-3 &PW-4), have stated that the 

incident happened in Uriamguri will not cast any doubt as regards 

happening of an incident where Hafija got injury from Khukri. Therefore, 

the ground taken in the memo of appeal, regarding some of the 

witnesses stating that the incident occurred at ‘Uriamguri’, does not, in 

any manner, weakens the prosecution case. 

6.    On careful perusal of the evidence on record it appears that out 

of the eleven prosecution witnesses examined by the prosecution side, 

the victim herself i.e., Hafija(P.W-9), Jaigun Nessa(P.W.-10), Jahura 

Khatoon(P.W.-6) and Wahida Khatoon(P.W.-7) were the eyewitnesses 

of the alleged incident. The victim Hafija(P.W-9)., has deposed that, on 
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05/01/2007, at about 4 to 5 pm , when she was coming back from the 

parental home of Jaigun Nessa(P.W.-10), the accused came at the road 

of Chataichapori and tried to attack her with a ‘khukuri’, then her aunt 

Jaigun Nessa Caught hold of the accused and Hafija ran towards the 

nearby house. However, the accused escaped from the clutches of 

Jaigun Nessa and then after Hafija. She has further deposed that she 

entered into the courtyard of the person where a accused followed her 

and assaulted her with a khukuri on her abdomen, hand, back and in 

the parts of body. When she shouted, two girls came out and rescued 

her from the accused. This testimony of the victim Hafija(P.W-9) was 

corroborated by the testimony of Jaigun Nessa(P.W.-10), Jahura 

Khatoon(P.W.-6) and Wahida Khatoon(P.W.-7). That learned trial Court 

relied on the testimony of these for eyewitnesses and proceeded to 

convict the accused and rightly so. In the present case it is admitted by 

the accused that he was present and the place of occurrence of offence. 

His only defence is that the uncle of the victim Hafija caused cut injury 

to her when she intervened in the scuffle between her uncle and the 

accused. However, the uncle of the victim Hafija, namely Allauddin, also 

deposed as a prosecution witness (P.W-4) and he stated that he went to 

the place of occurrence on getting news of Murder of Hafija and when 

he reached the house of Iman Ali he saw Hafija in an injured condition 

and the accused was detained there. This testimony of Allauddin (P.W-

4) could not be falsified or demolished by the defence side. Therefore, 

I’m of the considered opinion learned trial Court has rightly relied upon 

the eyewitnesses mentioned above and convicted the present appellant. 

7. The ground number ‘(iv)’ in the memo of appeal that the 

prosecution side has failed to adduce evidence of any independent 

witness is not a very strong ground in the instant case. The learned trial 

Court referring to two judgments of Hon’ble Gauhati High Court viz, 

Padmaram Payeng(Gare)@ Basanta Gare –vs- State of Assam 

reported in 1995 (3)GLT 560 and Dambarudhar Nath-vs- State of 

Assam reported in 2004(2) GLT 1  has relied upon the principle that 

mere fact that the prosecution witnesses happens to be the relatives of 
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the victim cannot be ground for disbelieving the testimony of such 

witnesses. In the instant case also Jaigun Nessa (P.W.-10), who 

happens to be the aunt of the victim, was accompanying the victim 

when she was returning back from her parental house, therefore, there 

is nothing unnatural that she is one of the eye witness. She has stated 

that when she was returning from her parental home along with Hafija, 

the accused Gulzar appeared in front of Hafija with a khukri in his hand, 

she pushed away Hafija and caught hold of the accused and Hafija ran 

towards a nearby house but the accused freed himself and chased 

Hafija and assaulted her with Khukri. Her testimony could not be 

demolished during cross examination by the defence side and there is 

nothing on record to disbelieve her testimony, therefore, I am of the 

considered opinion that the trial Court rightly relied on the testimony of 

this witness, though she is related to the victim, in a arriving at the 

conclusion of guilt of the accused (appellant). 

8.   As regards the weapon of assault, though the learned Counsel 

for the appellant has argued that the seizure witnesses have stated that 

they do not know from where the Khukri was seized and it was 

produced by the villagers, however, as regards the weapon of assault all 

the witnesses have stated that it was a khukuri. Even the accused 

himself, while giving his statement under section 313 Cr.P.C, has stated 

that the victim Hafija was injured by khukuri. Therefore, there remains 

no doubt as regards the weapon of assault which was used in 

commission of the crime. 

9.    Learned Counsel for the appellant has also argued that the 

police did not seize the blood stained clothes of the victim Hafija. This 

certainly may be a lapse on the part of the investigating officer, 

however, when they her other convincing evidence to draw inference 

regarding the guilt of the accused, non-seizure of the clothes of the 

victim, in my considered opinion, is not fatal to the prosecution case. 

10. Learned Counsel for the appellant has stated that though it is in 

evidence that when the accused was assaulting the victim Hafija in the 
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courtyard of Iman Ali , his daughters  Jahura Khatoon(P.W.-6) and 

Wahida Khatoon(P.W.-7) rescued the victim, however, Jahura 

Khatoon(P.W.-6) has not stated that when she rescued Hafija , Wahida 

Khatoon(P.W.-7) was also present there. This argument does not hold 

much water as Jahura Khatoon(P.W.-6) has also never stated that 

Wahida Khatoon(P.W.-7) was not present at the crime scene. Their 

testimony could not be demolished during cross-examination. As 

regards the defence witness, the DW-1 has not seen the incident 

himself. His testimony that he saw the victim and the accused talking 

happily and he also saw Allauddin, the uncle of Hafija, hiding near a 

bamboo Bush is not corroborated by any other evidence; on the other 

hand, it is countered by the testimony of Allauddin (P.W.-4) who has 

stated that the reached the place of occurrence of offence after he was 

informed about the attack on his niece and when he reached the place 

of occurrence he saw that the accused was apprehended by villagers. 

Though, the medical report of the victim exhibited as Ext. 3 shows that 

the victim suffered from simple injuries, however, the fact that she was 

assaulted by khukri and she suffered injury on her upper abdomen, 

elbow and back, shows that the intention of the accused was to cause 

the death of the victim Hafija and learned trial court has rightly 

concluded so. As discussed in foregoing paragraph learned trial Court 

relied upon the testimony of four eye witnesses namely victim Hafija 

(P.W-9), Jaigun Nessa (P.W.-10), Jahura Khatoon (P.W.-6) and Wahida 

Khatoon (P.W.-7) for arriving at the conclusion of guilt of the accused 

and for the reasons stated in foregoing paragraphs, I am of the 

considered opinion that the trial Court has correctly arrived at the 

conclusion of guilt of the accused/appellant and rightly convicted him 

u/s 307 of the Indian Penal Code.    

11.   The accused has been sentenced to under Rigorous 

Imprisonment for five (5) years and to pay a fine of Rs. 1000/- (one 

thousand only) in default Simple Imprisonment for further term of one 

(1) month. As regards the quantum of sentence, learned counsel for the 

appellant has submitted that the sentence imposed on the appellant is 
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too harsh considering his young age. On perusal of the impugned 

Judgment, it appears that the learned trial Court has stated that after 

considering the facts and circumstances of this case, learned Trial Court 

is of opinion that the case is not fit for applying the provisions of 

Probation of Offenders’ Act. As the offence under section 307 of IPC is 

punishable with Life Imprisonment if hurt is caused, therefore, the 

provisions of Probation of Offenders’ Act are not applicable to this case. 

Learned counsel for the appellant has argued that the appellant was 20 

years of age at the time of commission of offence and this fact was not 

considered by the learned trial Court at the time of sentencing the 

appellant. Whether young age of the appellant can be a relevant factor 

at the time of sentencing is an important aspect which needs attention 

of this appellate Court. Hon’ble Supreme Court of India in “Karamjit 

Singh Vs. State (Delhi Administration) reported in (2001) 9 SCC 

161 has observed as follows :   

“Punishment in criminal cases is both punitive and 

reformative. The purpose is that the person found 

guilty of committing the offence is made to realise 

his fault and is deterred from repeating such acts in 

future. The reformative aspect is meant to enable 

the person concerned to relent and repent for his 

action and make himself acceptable to the society 

as a useful social being. In determining the 

question of proper punishment in a criminal case 

the Court has to weight the degree of culpability of 

the accused, its effect on others and the desirability 

of showing any leniency in the matter of 

punishment in the case. An act of balancing is what 

is needed in such a case, a balance between the 

interest of the individual and the concern of the 

society weighing the one against the other. 

Imposing a hard punishment on the accused serves 

a limited purpose but at the same time, it is to be 

kept in mind that relevance of deterrent 

punishment in matters of serious crimes affecting 

society should not be undermined. Within the 

parameters of the law an attempt has to be made to 

afford an opportunity to the individual to reform 

himself and lead life of a normal, useful member of 

society and make his contribution in that regard. 
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Denying such opportunity to a person who has been 

found to have committed offence in the facts and 

circumstances placed on record would only have a 

hardening attitude towards his fellow beings and 

towards society at large. Such a situation has to be 

avoided, again within the permissible limits of law.” 

  However, in the instant case, it appears from material on 

record that the accused Guljar Hussain was of 20 years of age at the 

time of commission of offence and at the time of sentencing the 

accused there is no reflection in order of learned Trial Court that as to 

whether the question of young age of the accused was considered by it 

before awarding the sentence. During examination u/s 313 Cr.P.C. 

accused/appellant Guljar Hussain has stated that he had love affairs 

with the victim Hafija (though this is not admitted by Hafija) and Hafija 

while deposing as PW 9 has stated that the accused had proposed, in 

her house, to marry her but she did not had any talk with the accused. 

It also appears from Exhibit 3 that though the victim was assaulted with 

Khukri she suffered only simple injury on her person. As the accused 

had committed the offence at a very young age of 20 years, this court 

of considered opinion that there is probability of his reformation, 

however, undergoing a sentence of long imprisonment of five years at 

the prime age of his life would upset the purpose of reformation. 

Considering his young age and probability of his reformation and other 

aspects under which the offence was committed, I am of the considered 

opinion that the sentence of three (3) years Rigorous Imprisonment, 

instead of five years RI would serve the purpose of justice. Accordingly, 

the sentence imposed on the accused/appellant is modified and the 

accused/appellant is imposed a sentence of Rigorous Imprisonment for 

three (3) years with fine of Rs. 1000/- (Rupees one thousand only) in 

default Simple Imprisonment for one month. The period of detention 

already undergone shall be set of from the sentence imposed.  
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12.  In view of above, the appeal is partly allowed. The 

conviction u/s 307 of IPC is upheld, however, the sentence is modified 

as discussed herein before. The appellant shall surrender before the 

Trial Court within a period of one month from the date of this order to 

serve out the sentence imposed.      

13.  Send back the LCR to the Ld. Trial Court, along with a 

copy of this judgment, immediately.   

  Given under my hand and seal of this court, on this day, 

the 4th September, 2015. 

  

   (M. K. Kalita)                                   
SESSIONS JUDGE      
SONITPUR: TEZPUR 

 

Dictated and corrected by me 

 

  
 
 
(M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

 

Dictation taken and transcribed by me :  

R. Hazarika, Steno   


